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T H 


A U T H O R 


To THE 


READER. 


F the Reader hith a Curio- 
ſity to know any — of 
me; he may perhaps re- 

ceiveſ dme Satisfaction, by per- 

uſing the following Account: 
I am, in Point of Profeſſion, 

a practiſing Barriſter at Law; + 

and, m Point of Fortune, ah 

independent Country Genitle+ 
mian. I love and admire the 

Conſtitution, both in Chiirch 

and State; equally diſapproving 

anconſiicuticeal Votes and 
new Prerogatives : The former 

I con- 


e,). 
C7 T7, 


(iv: ) 
I conſider as Party-Jobbs, of a 
dangerous Tendency ; the lat- 
ter, as Errors or Schemes of 
Miniſters, in their Tendency 
not leſs dangerous than the 
former. I am no Partiſan nor 
Party- writer; in public Mat- 
ters, not regarding Perſons, but 
Things. I diſlike all Oppoſition 
to Government, that is not ne- 
ceſſary. There is no Opinion 
J am clearer in, than that the 
Intereſts of Great Britain and 
Ireland are inſeparable. And I 
think we ſhould, with all Rea- 
dineſs and Chearfolnefs, at all 
Times, more eſpecially in 
Times of War, to the utmoſt 
of our Abilities contribute ev- 


ery Supply neceſſary or ex- 
pedient 


(v.) 
xedient for Support or Increaſe 
of the Iriſh Eſtabliſhment ; to 
the ſtrengthening of his Majeſ- 
ty's Arms againſt the common 
Diſturbers of the World, and 
all his other Enemies, foreign 
and domeſtic. 


THE | 
Q U E S TI © IN 
| o r 


Previous Conſent, Mc. 


Prerogative, or to the Property of Mo- 
ney veſted in the Crown by Act of Par- 
liament, are, in their Nature, Queſtions of Law; 
It ſeems not improper in a Man of that Profeſ- 
ſion, to offer his Thoughts upon the Queſtion of 
previous Conſent ; lately in Conteſt, and till 
open to be revived : The rather, as it is a Queſ- 
tion, important in itſelf; and more fo, in its 
Conſequences, 


q S Queftions which relate to the King's 


Tux Rights and Privileges of the Crown are 
called Prerogatives : And, by the Laws of theſe 
Kingdoms, the doug oe wg of the Crown, like 
other Rights, muſt all be grounded upon im- 
memorial Uſage (that is tv ſay, Common Law) 


or Acts of Parliament. It is not alleged that 

any Prerogative of previous Conſent' was ever 

given to the Crown by Act of Parliament: Con- 

ſequently, if there be any ſuch Prerogative = 
0 1 
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the Crown; it muſt be wholly grounded on 


parliamentary Uſage. 


By the general Uſage of Parliament, when 
Laws are to be propoſed which are to affect the 
King's private Property, his previous Conſent is 
requiſite. This Practice hath prevailed for ſuch 
a length of time, as may perhaps amount to ſuf- 
ficient Evidence of immemorial Uſage: And, 
andeed, it ſeems to be a Practice highly reaſon- 
able. Some Caſes there have been, and per- 
haps may be, ſo urgent and extraordinary, as 


to be properly exempted from the general Rule: 


But, in general, the propoſing of Laws to the 
Prejudice of the King's private Property, with- 
out his previous Conſent, indicates a want of 
due Reſpect for the Crown. 


Tuts parliamentary Uſage of previous Con- 
ſent, is confined to the private Property of the 
Crown; which excludes all public Property, 
veſted in the Crown for public Uſes. Not fo 
much as a ſingle Inſtance of any ſuch Ulage, in 


the caſe of public Property, appears either in 


the Britiſh or Iriſh Parliament; that of the 1riſþ 
Seſſion in 1751 only excepted : All the other In- 
ſtances which have been quoted upon this Sub- 
ject, clearly relate tothe King's private Property: 
But a ſingle Inſtance can be of no avail: nor 
could any number of Inſtances eſtabliſh a Right, 
upon the Foot of Preſcription or common Law; 


unleſs they comprehended ſuch a length of Time, 


as might amount to ſufficient Evidence of im- 
memorial Uſage. 


- Tas 


n a ——_ LT * 


„ „% K ͤ n coo > an 


ms — 


wed —ͤ— . — © 


19-3 


Tuis Doctrine of previous Conſent, in the 
caſe of public Money veſted in the Crown for 
public Uſes, not being ſupported by Law; ſome 


late Writers have argued it upon the Foot of 


Reaſon; and have taken much Pains to ſhew 
that a Prerogative of this kind would be uſeful 
to the Public. Admitting this, in its fulleſt ex- 
tent; we cannot thence infer that there is ſuch 
a Prerogative. The -only Conſequence to be 
drawn from ſuch an Admiſhon is, that it might 
be adviſeable in the Legiſlature to grant ſuch a 
Prerogative by Act of Parliament; that being 
the only legal Method of introducing a new Pre- 
rogative. To conſider this Doctrine upon the 
Foot of Reaſon, is in a great meaſure foreign 
to the Purpoſe of the preſent Inquiry; which is, 
to diſcover what the Law is; not, what it ought 
to be: Yet perhaps it may not be amiſs, to 
make a ſhort digreſſion upon this Head. 


Tus Doctrine of previous Conſent, in the 
Caſe of public Money, ſeems to have as little 
Foundation in Reaſon, as it hath in Law. All 
that I have ever met with, on that ſide of the 
Queſtion, in Pamphlets or otherwiſe, upon the 
Foot of Reaſon, amounts in Subſtance to no 
more than this: 


© Fg OM that Intercourſe with foreign Courts 

* which is carried on by the King and his Mi- 
“ niſters, not by the Commons, the King muſt 
* always be ſuppoſed to know preſent, and fore- 
e ſee future Exigences of Government, much 
“ hetter than the Commons can poſſibly do: 
And it is often adviſeable in the King and his 
B &© Miniſters, 


SS: | 

& Miniſters, to conceal this knowlege for ſome 
© time. Hence it is inferred, that if the Com- 
* mons ſhould be allowed a Privilege of adviſe- 
ing Applications of public Money remaining 
in the Treaſury ; they would, in all probabi- 
e lity, frequently give Advice, inconſiſtent with 
* ſecret Exigences of Government; which 
«© might often become urgent, when there was 
© no Parliament fitting, to provide for them: 
And that whenſoever ſuch Advice is given, it 
% muſt lay the King under Difficulties in his 
« Adminiſtration; and bad Conſequences to the 
% Public, may thence be reaſonably apprehend- 
2 


Tuis Argument ſeems to admit of, the four 
following Anſwers. 


Firſt. Tux ordinary Exigences of Government 
are univerſally known: The Extraordinary, 
chiefly relate to War; offenſive or defenſive, 
foreign or domeſtic; and are uſually preceded 
by Public Circumſtances, which cannot fail to 
alarm the Commons, and guard them againſt 
adviſing Applications of Public Money, hazar- 
dous to the Safety of the Realm. Hence it ſeems 
reaſonable to conclude, there is no Likelihood 
that the Commons will ever give improper Ad- 
vice of this Kind: And if ſuch Advice ſhould at 
any Time happen to be given; it muſt be ſuppo- 
ſed to ariſe from ſome extraordinary Concurrence 
of Circumſtances. But Laws are adapted to the 
general Courſe of Things; and cannot be cal- 
culated to row all Inconveniences in extraor- 
dinary Caſes. It muſt be admitted, that a Pri- 


vilege of adviſing Applications of public Money 
| would 
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would, in general, be uſefally exerciſed by the 
Commons, who beſt know the Exigences of 
their reſpective Countries, and uſually have 
knowlege, at leaſt, probable Conjectures of the 
Exigences of Government, and are moſt deeply 
intereſted in public Exigences of all kinds. This 
being attended to, the Objection to this Privilege 
will ſtand thus: It is a Privilege generally uſe- 
ful; but may ſometimes be attended with In- 
conveniences, in extraordinary Caſes. To this 
it may juſtly be ſaid, there is ſcarce any part 
of our wife and admirable Conſtitution, ſcarce 
any Law that ever was or ever can be framed by 
human Wiſdom, which may not be liable to the 
ſame Objection, 


Secondly, Ir any important Exigence ſhould 
happen, which the Commons in general did not 
foreſee ; there are always ſome Men of Influence 


among them, admitted into the Secrets of Go- 


vernment, who are capable, and cannot be 
ſuppoſed unwilling to prevent that unguarded 
Advice, which the Advocates for previous Con- 
fent apprehend, | 


Thirdly. Ir the Commons ſhould happen to 
adviſe an Application of public Money, inconſiſt- 
ent with ſome ſecret Exigence of Government; 
and the King refuſe to comply with their Advice, 
his Refuſal could not be attended with any In- 
convenience, whilſt his People continue to have 
proper Confidence in him: And if they ſhould, 
at any time, be ſo unhappy as to want that Con- 
fidence ; the Inconveniences likely to ariſe from 
thence, are not to be prevented by any Laws, 
If the Blame falls on the Adminiſtration ; no In- 
convenience of any great Conſequence can be 

thence 


L 12 J 
thence apprehended : A Want of full Confidence 
in the Adminiſtration hath often happened in 
Times paſt; and, in all Probability, will fre- 
quently happen in Times to come; without bad 
Conſequences of any Moment. | 


Fourthly. Tas Commons, without previous 
Conſent, are allowed to have a Right of giving 
their Advice, by Way of Addreſs, concerning 
the Application of public Money. This Right 
they have always exerciſed, without Oppoſition: 
And it hath not been alleged by the Advecates 
for previous Conſent, that any of our Kings was 
ever laid under any Difficulty, by Addreſſes of 
this Kind; or that any bad Conſequence ever 
aroſe from the Exerciſe of this Privilege. But 
if a King could incur any Difficulty, in refuſing 
to comply with Advice of his Commons, 
concerning Application of public Money the ; 
Difficulties would be as great, and the Con- 
ſequences as bad in the Caſe of Addreſs, as in 
the Caſe of Heads of a Bill: Nay, the Difficul- 
ties, if any, muſt be greater, and the Conſe- 
quences worſe, in the Former than in the Latter : 
Becauſe the uſual Courſe of Application; in the 
Caſe of Addreſs, is to the King ingly in Perſon, 
by Intervention of the Chief Governor; but 
in the other Cale, the Application is to the King 
in his Council of Great Britain ; conſequently 
the Blame, if any, muſt naturally fall upon his 
Council. 


Ir is objected, that Addreſſes of this Kind do 
not import any Deſire or Advice that the Money 
addreſſed for, ſhould be paid out of the Redun- 


dancy of former Revenues; And that theſe 
Addreſſes 
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Addreſſes imply a Promiſe, that the Money to 
be applied by the King in Conſequence thereof, 
ſhall be replaced by a future Grant. And it is 
ſaid, that the King complies with ſuch Addreſſes, 
in Confidence of this implied Promiſe. But 
this is an Objection of no Weight. It would be 
nugatory and inconſiſtent in the Commons, to 
deſire that the Money addreſſed for, ſnould be 
paid out of the Redundancy of former Revenues 
remaining in the Treaſury at the Time of the 
Addreſs 3 ſuch Redundancies are quickly 
to be blended with the growing Income of 
the former Permanent Revenues, and alſo 


with the future Income of the additional 


Supplies which are granted in every Seſſion, and 
commence either before or recently after the 
making of the Addreſs; to wit, at Chriſtmaſs; 
and the whole is conſidered bv the Commons as 
one aggregate Fund, for the ſame Uſes ; as ap- 
pears from their conſtant Practice of eſtimating 
the Supplies which are neceſlary to be granted in 
every Seſſion, according to the Deficiency or Re- 
dundancy of former Grants. There is no parti- 
cular Fund pointed out, in A dreſſes of this Kind; 
nor in the Orders which are given by the King, 
in conſequence of theſe Addreſſes; Therefore, 
neither the Commons, in theſe Addreſſes, nor the 
King, in his Orders given thereupon, cau be ſup- 
poled to intend any other than the aggregateFund, 
comprehending not only the future lucome of the 
new Revenues and the growing Income of the 
old, but alſo the Redundancy chen remaining in 
the Treaſury ; if there happens to be any ſuch 
Redundancy-at that Time: The conſequence is, 
that every Addreſs of this Kind, which is made 
at 


1 4 3 

at a Time when there is a Redundancy, imports 
Advice touching the Application of public Mo- 
ney remaining in the Treaſury: And although 
the Addreſs be made at a Time when there is no 
ſuch Redundaney; it ſtill imports advice touch- 
ing the Application of public Money theretofore 
granted to the Crown, though not actually re- 
ceived into the Treaſury. 


As to what is mentioned in the Objection, 
concerning a Promiſe ſuppoſed to be implied in 
every Addreſs of this Kind, that the Money ſhall, 
at all Events, be replaced by a future Grant; it 
is a bare Aſſertion, without the leaſt Evidence or 
Reaſon given to ſupport it ; and is not to be re- 
conciled to the uſage of Parliament, which omits 
the fulfilling of ſuch ſuppoſed Promiſes. There 
may, indeed, be ſome Reaſon to ſuppoſe that a 
Promiſe is implied, to make good, for ſupport of 
the Eſtabliſhment, any Deficiency in the public 
Revenues which may be occaſioned by theKing's 
complying with ſuch Addrefles ; But the Practice 
above mentioned, of eſtimating the additional 
Supplies according to the Deficiency or Redun- 
dancy of former Revenues, is full Evidence that 
the Commons have never heretofore had any 
Intention, in theſe Addrefles, to replace, by 
future Grants, the Money which the King ſhould 
think fit to apply in Conſequence of ſuch Ad- 
dreſſes; unleſs a deficiency, for ſupport of the 
Eſtabliſhment, ſhould happen to be occaſioned 
thereby. 


Previous Conſent, in the Caſe of public Mo- 
ney, ſeems to ſtand not only unſupported by 
Reaſon; but in direct Oppoſition to it. — 
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of Bills, as tranſmitted from the Commons, are, 
both in form and ſubſtance, Petitions to the 
King; and have been ſo conſidered by the Le- 
giſlature; as appears from the ſtile of many Acts 
of Parliament. It cannot be denied that the 
Commons, without previous Conſent, have a 
general Privilege of Petitioning, or (to ſpeak in 
the uſual Parliamentary Stile) adviſing the King 
in Matters of public Nature; nor can it be de- 
nied, that ſuch Advice hath uſually been given, 
either by way of Addreſs or by Heads of a Bill, 
according as the Nature of the Caſe required. 
This Privilege of the Commons, is an eſſential 
part of our Conſtitution: Without it, this 
Branch of our Legiſlature would be almoſt uſe- 
leſs. The Exerciſe of this Privilege was never 


_ objected to, in any Caſe; That of applying 


public Money in the Treaſury, only excepted. 
But if this Privilege be uſeful on all other public 
Occaſions, it cannot be otherwiſe, in applying 
public Money. No ſatisfactory Reaſon hath 
been yet given, why, in ſuch a boundleſs Vari- 
ety of public Affairs, this ſhould be the ſingle 
Exception. 


Ir ſeems evident, that a Prerogative pro- 
hibiting or ſuſpending the Commons from giv- 
ing the King their Advice upon any public 
Occaſion, in ſuch Parliamentary Manner or 
Form as is beſt ſuited to the Nature and Cir- 
cumſtances of the Caſe; until the Miniſtry 
think fit to apply for his Majeſty's previous 
Approbation of the Advice intended, or his 
previous Permiſſion for the Commons to adviſe 
him in that Matter ; would be a Prerogative 
highly injurious to the Public, more eſpecially, 

in 
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in the Caſe of applying public Money; the Com- 
mons, aſſembled from all Parts of the Kingdom, 
having much more extenſive Opportunities of 
knowing how the Redundancies of public Mo- 
ney may be uſefully applyed, in the various Im- 
provements which may be made, for promoting 
Agriculture, Trade and Manufactures, than the 
King's Miniſters can poſſibly have. 


Ir the Doctrine of previous Conſent, in the 
Caſe of public Money, hath no ſupport either 
in Law or Reaſon; the Conſequence is, that 
this Doctrine, applied to the late Caſe of 1753, 
cannot be ſupported otherwiſe than by ſhewing 
that the whole or a part of the Money then pro- 
poſed by the Commons to be applied indiſcharge 
of the National Debt, was the King's private 
Property. 


Tur Queſtion of previous Conſentbeing thus 
reduced to the Point of Property ; it remains now 
to be conſidered in that Light only. But firſt, 
it may not be improper to obſerve, that private 
Property implies an abſolute, unlimited Right of 
Diſpoſal. Whatſoever is, in Reality and Sub- 
ſtance, a Man's own private Property, he hath, 
by the Laws of theſe Kingdoms, an unlimited 
Right of applying to whatſoever Uſes he thinks 
fit; provided the ſame be not injurious to the 
Public. So far as this Right of Diſpoſal is re- 
ſtrained or abridged by Conditions or Limitati- 
ons inſerted in the Deed or Inftrument under. 
which the Title is claimed ; fo far, the private 
Property of the Thing 1s not granted. Ina 
larger and more general Senſe of the Word 
PROPERTY, a Truſtee is ſaid to have a Property 
in the Thing which is granted to him in Truſt 


tor the Uſe or Benefit of others; but a Thing 
ſo 
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ſo granted, is never ſaid to be the private Property 
of the Truſtee. I have, in the following Inquiry, 
induſtriouſly avoided making Uſe of the Word 
TrusT or TrusTtt in the Cale of the Crown; the 
Powers annexed to a limited Property of this 
Kind, in the Crown and a common Perſon, 
not being ſimilar. A common Truſtee is meerly 
miniſterial ; confined to a few particular Uſes, with- 
out a Power of preferring one to another; or, if ſuch 
a diſcretionary Power be intended him, his Diſcretion 
is to be ſuperintended and controled by a Court of 
Equity : But where a Grant is made by Parlia- 
ment to the Crown, for public Uſes at large; the 
King hath an uncontrolable, unlimited Right of 
chooſing, out of an almoſt infinite Variety of public 
Uſes, whichſoever he ſhall think fit to prefer. 


Some late Writers in Favour of previous Conſent 
have ſaid, that the King, by Virtue of what they 
call a conſtitutional Truſt, is a Truſtee, for the Pub- 
lic, of every Thing that 1s veſted in, the Crown by 
Act of Parliament or otherwiſe. If the Meaning of 
this be, to deſtroy all Diſtinction between private and 
public Property in the Crown; and thence to infer, 
that the parliamentary Uſage of previous Conſent is 
applicable to the Redundancies of the Public Reve- 
nue; it is clearly againſt Law. There can be no 
doubt that the King is capable of Property, accom- 
panied with a Right of Alienation, an abſolute Right 
of Diſpoſal to whatſoever Uſes, whether public or 
private, he may think fit. The Validity of the 
Alienations, made by the Crown, of its antient De- 
meſne-Lands, or of Lands forfeited or eſcheated, 
was never diſputed in Point of Law. It is equally 
clear, that the King is capable of having Property 
veſted in him, without a Right of Alienation : the 
ſeveral Duties veſted in the Crown, by Acts of Par- 
liament, for Encouragement of the Linen Manufac- 
ture, 
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ture, the in-land Navigation, the Cambrick Manu- 
facture and the Proteſtant Schools, are all allowed 
to be of this Kind. Hence it is evident that the 
Crown, by the Laws of theſe Kingdoms, 1s capable 
of two Kinds of Property; the one, abſolute, accom- 
panied with a Right of Diſpoſal to whatſoever Uſes 
the Monarch thinks fit; the other, limited, to be diſ- 
poſed of only for public Uſes; and the Queſtion is, 
under which of theſe Claſſes the hereditary Revenue 
falls If the Meaning of the conſtitutional Truſt be 
any thing different from what is above ſuppoſed, it 
hath no Relation to the preſent Purpoſe. ' 


This Doctrine of private Property is confined to 


the hereditary Revenue; although it might, with 


equal Reaſon, be extended to the ordinary Supplies 
granted for two Years in every Seſſion. There is 
nothing ever inſerted in any of the ordinary Revenue- 
Acts granting theſe temporary Duties, which can 
ſhew that theſe Grants are intended for public Uſes ; 
excepting a Recital in the Preamble, which denotes 
an Intention for Support of his Majeſty's Govern- 
ment, or to that Effect: and there are Preambles to 
the like Effect, in the principal hereditary Revenue- 
Acts. There is no Foundation in Law, to ſay, that 
the Crown hath a private Property in the one Caſe, 
becauſe it is an Eſtate in Fee; and a public Property 
in the other, becauſe it is only a Term for Years. 
The Grant is made to the King, his Heirs and Suc- 


' ceflors, in the one Cale as well as in the other; and 


the Term for Years is deſcendible with the Crown, 
during its Continuance, as the Eſtate in Fee is, with- 
out Limitation of Time; and there 1s nothing requi- 
fite, either in Law or Reaſon, as Evidence of an In- 
tention in Favour of public Uſes, in the one Caſe 
more than in the other. 1 have, indeed, heard it 
ſaid, that a Power of Alienation is neceſſarily inci- 
dent to an Eſtate in Fee; and that this Power cannot 

be 
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be with-held, or reſtrained, by any Clauſe inſerted in 


the Grant of ſuch an Eſtate: But that Doctrine is 


applicable only to Grants made by private Perſons ; 
and was wiſely adapted to ſuch Grants, for En- 
couragement of Trade and Induſtry ; but is, in no 
Sort, applicable to parliamentary Grants made to 
the Crown, for public Uſes. The Legiſlature can, 
without Doubt, create any Kind of Eſtates, with any 
Powers or Reſtrictions they think fit ; without Regard 
to the ordinary Rules of Law, in common Convey- 
ances. Beſides, even in the Caſe of private Grants, 
where a Thing is granted to a private Perſon, for the 
common Benefit of himſelf and others ; the Thing is 
not to be aliened without the Conſent of all the Per- 
ſons, for whoſe Benefit the Grant was made: and ſo 


it is, in the Caſe of parliamentary Grants. Where a 


Revenue 1s granted by Parliament to the Crown, 
for public Uſes; the Grant is made for the common 
Benefit of King and People: Therefore, ſuch 
a Revenue is not to be aliened without Con- 
ſent of the People; which Conſent cannot be had, 
otherwiſe than from the Repreſcntatives of the People 
in Parliament. | 


But the Point of Property, ſo far as it regards this 
temporary Revenue, can be of no great Importance 
for, as this Revenue 1s granted but for two Years, it 
may be abridged from Time to Time, as well as en- 
larged, whenloever it may be thought proper ſo to 
do. And if it ſhould, at any Time, be found nece(- 
fary to obviate a Claim of private Property therein ; 
it may be granted with a ſpecial Appropriation, and a 
Clauſe added, that the Redundancy thereof ſhall be 
diſpoſed of by Parliament; as hath been practiced, 
of late Years, by the Britiſh Parliament ; and as was 

done by the Iriſh Parliament, in an Act paſſed in the 
third Year of his preſent Majeſty's Reign; by which 
it was enacted, that the new additional Duties there- 
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by granted ſhould, in the firſt Place, be applied 
to diſcharge the Intereſt of the national Debt; and 
that, in Caſe of a Redundancy, the ſame ſhould 
remain in the Hands of the Vice-Treaſurer, Sc. to 
'be applied towards Diſcharge of the Principal, in 
ſuch Order and Manner as, by any Act or Acts of 
Parliament thereafter to be made, ſhould- be di- 
rected. 


0 I proceed to conſider the ſeveral Branches 
of the hereditary Revenue, it may be proper to ob- 
ferve, that.a Right of Alienation is the Eſſence and 
Teſt of private Property; and that whatſoever. the 
Crown hath by the common Law, independent of 

parliamentary Grants, is, without Doubt, private 
Property, and conſequently alienable; there being 
no Inſtance, that I have ever met with, where the 
Validity of any fuch Alienation was ever dif- 
puted in Point of Law. *Tis true, there have been 


many Acts of Parliament in various Reigns, annul - 


ling many of theſe Alienations; which Acts are 
commonly called Acts of Reſumption; but the 
making of ſuch Acts is a Proof that the Alienations 
were good in Law, otherwiſe there would have been 
no Occaſion for Acts of Parliament to annul them, 


The Caſe is quite different, with Regard to par- 
hiamentary Grants. The Policy of the common 
Law, without the Aid of Parliament, had provided 
amply for the King's private Ules, by the ancient 
Demeſne-lands of the Crown, and the Purveyance 
for the King's Houſhold. The King alſo, according 
to the moſt prevailing Opinion, was intitled, by the 
common Law, to the ancient Cuſtoms upon Wool, 
Wool-Fels and Leather; although there be diffe- 
rent Opinions upon that Teint. 


The 


1 


* 
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The parliamentary Grants of England were an- 
ciently called Aids, and were afterwards called Sub- 
ſidies : They were often occaſional, for the Expences 
of War : the moſt uſual were Tunnage and Pound- 
age; which Duties were, at firſt, granted for Terms 
of Years; but, in Proceſs of Time, they came to be 
granted for Life. I do not find that theſe ancient 
Subſidy-acts are in Print; and I have not an Oppor- 
tunity of reſarting to the Records, in order to ſee 
how theſe Acts are expreſſed; but it appears from the 
Law-Books, that theſe ancient Subſidies in England 
were granted for public Uſes, | | 


How the Subſidies were granted in Ireland, ante- 
cedent to our hereditary Subſidies, cannot appear 
from the Grants themſelves; the ancient Subſidy- acts 
of this Kingdom previous to that Time, with moſt 
others of our ancient Acts, being all loſt : But there 
can be no doubt that the ancient Subſidies here, as 
well as in England, were granted for public Uſes. 
It cannot be ſuppoſed that a Nation, where the King 
never reſided, generally embroiled in civil Wars, 
unable to make ſufficient Proviſion for its own public 
Exigences, and therefore a conſtant Burthen on the 
Crown of England ; it cannot be conceived that ſuch 
a Nation, in ſuch Circumſtances, could ever have 
been deſired to grant Subſidies for the King's private 
Uſe. And this, if poſſible, will appear ſtill ſtronger, 
when it is conſidered, that no ſuch Subſidies were then 
demanded in England; the private Revenues of the 
Crown, then being more than ſufficient for the King's 
private Uſe. Hence, this Conſequence is fairly dedu- 
cible; that any of the hereditary Subſidies which are 
granted at large, by any of our Revenue acts, with- 
out mentioning the Uſes for which theſe Subſidies 
were intended, muſt be underſtood as intended in 
the uſual Coutſe of former Subſidies; to wit, for 
public 


4 
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public Uſes; and cannot be ſuppoſed to have been 
intended for Uſes, to which no Subſidy had been 
ever granted before. It is beyond all Conception, 
that a Subſidy, ſo new and ſo extraordinary in its 
Kind, could have been granted, without being intro- 
duced by ſome Preamble ſuited to ſo extraordinary 
an Occaſion; or without inſerting ſome Words or 
other, to diſtinguiſh the Purpoſes of fo ſingular a 
Grant, from the Purpoſes of former Subſidies. The 
Preſumption, in this Caſe, is violent; and Preſump- 
tions of that Kind are, by the Rules of Law, equal 
to expreſs Proof in all Caſes. 


Parliamentary Grants for public Uſes always are, 
and, by. the Nature of our Conſtitution, ought to be 
made to the King; becauſe he has the executive 
Power : and where ſuch a Grant is made, without 
mentioning the Uſes, public Uſes are implied in the 
Nature of the Grant; that being the general Tenor 
and Import of Grants of this Kind. Where a com- 
mon Conveyance is made to a private Perſon, with- 
out mentioning the Uſes of the Grant; it is to be un- 


| derſtood as conveying the abſolute Property of the 


Thing, to the Uſe of the Perſon to whom the Convey- 
ance is made; unleſs a contrary Intention appears 
from ſomething expreſſed in the Deed, or from the 
Circumſtances of the Tranſaction: and the Reaſon is, 
that ſuch is the general Import of common Convey- 
ances. For the ſame Reaſon, where a parliamentary 
Grant is made to the King, without mentioning the 
Uſes; it is to be underſtood as granting a limited 
Property, for public Uſes; unleſs a contrary Intention 
appears: becauſe, ſuch is the general Import of par- 
liamentary Grants. This alone might be ſufficient to 
determine the Conſtruction of all our hereditary Re- 
venue-acts, in Favour of public Uſes; as there is 
nothing contained in any of them, nor any thing to 


be collected from the Circumſtances attending any of 
them, 
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them, which can have the leaſt Tendency to ſhew an 
Intention in Favour of private Property: but, as 
there is ſomething particular to be obſerved with 
reſpect to each of theſe Acts, ſufficient to determine. 
the Queſtion of Property, independent of the general 
Reaſoning above-mentioned ; I ſhall therefore conſider 
them ſeparately, | 


The firſt is, the old Act of Poundage, which 
was made in the 15th of Henry VII. Although our 
Revenue-Acts, antecedent to that Time, be loſt; it 
happens that we have an authentic Account of the 
Original of this Tax in Ireland. By an Act of Par- 
liament made in this Kingdom, in the 14th of EA. 
ward IV, a military Fraternity, called the Fraternity 
of St. George, was erected ; conſiſting of thirteen of 
the principal Perſons in the Counties of Dublin, Kil- 
dare, Meath and Louth; to whom a certain Number 
of Horſemen and Archers was aſſigned, for Defence 
of the Engliſh Pale againſt Rebels : And for the Pay 
of the Men, which was aſcertained by the Act, twelve 
Pence in the Pound was granted to this Fraternity 
and their Succeſſors, upon all Exports and Imports; 
Hides and Wines, and the Merchandizes of the 
Freemen of Dublin and Drogheda only excepted. 
Afterwards, in the roth of Henry VII, an Act of 
Parliament. was made in this Kingdom, which con- 
tained a Preamble, reciting that the Poundage grant- 
ed to the Fraternity of St. George had been expended 
and converted to private Uſes, and not in Diſcharge 
of the public Service; and therefore granted the ſame 
Poundage to the King for five Years; and repealed 
the former Grant. Vide Davis's Reports, 11. b. 


This Term of five Years having expired in the 
15th of Henry VII.; the fame Poundage of twelve 
Pence was then continued and made perpetual, upon 
all Exports and Imports; Wine and Oyl excepted 


with 
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with a Saving for the Freemen of Dublin, Waterford 


and Drogheda. Hence it appears, that this Act of 
the 15th of Henry VII was, in Subſtance and Effect; 


nothing more than a Continuation of the formet. 


Act; with this minute Difference; that in the For- 
mer, Hides and Wine; and in This, Oyl and 
Wine, are excepted; and in the Former, the Saving 
extended no further than to the Freemen of Dublin 


and Drogbeda; and in This, it extends alſo to the 


Freemen of Water ford. But as the former Grant 
appears to have been made for public Uſes; this 
Continuation of it cannot be conſidered in any other 
Light. It cannot be denied that this Revenue was 
originally veſted in the Crown, for public Uſes; 
the Reaſon for taking it from the Fraternity of St. 
George, and veſting it in the Crown, being expreſsly 
mentioned in the Preamble of the Act of 1oth 
Henry VII to be this, that it had been converted by 
the Fraternity to private Uſes, and not in Diſcharge 
of the public Service. But where a Revenue is 
omen to the Crown for a Term of Years, to pub- 
ic Uſes, and at the End of the Term is continued 
by a ſubſequent Act, without mentioning the Uſes 
there can be no Pretence to ſay, that the Continua- 
tion of it was intended for Uſes, different from thoſe 
for which it was granted before; unleſs ſome Evi- 
dence of ſuch an Intention appears, either from the 


Words of the Act or Circumſtances of the Caſe. 


Our other Hereditary Acts were all made in the 
Reign of King Charles II; and are five in Number ; 
to wit, the Exciſe-Act, the Act of Tunnage and ad- 
ditional Poundage, the Hearth-money-Act, the Act 
for Ale-Licences, and the Act for ſtrong Waters and 
Wine-Licences. The four firſt were all made in the 
ſame Seſſion; the laſt, about two Years after. Of 
theſe five Acts, thoſe upon which any large Revenue 


ariſes, are the three firſt; And each of theſe con- 


tains 


>< 
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tains a Preamble, clearly r the Intent, for 
Public Uſes. The Preambles of the two firſt, are 
here inſerted at large in the Margin *. The Pre- 
amble of the Hearth-money-A&t is inſerted after- 
wards, The two laſt, to wit, the Acts granting the 
Duties upon Licences for the retailing of Liquors, 
were of no great Moment, in Point of Revenue: 
And by the Title and Preamble of the Act for ſtrong 

D h Waters 
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* 14 & 15 Car. II. ch. 8. (viz. the Exciſe Act) „ The Lords 
« Spiritual and Temporal and the Commons in this preſent Parlia- 
« ment aſſembled, in Conſideration of the gracious Inclinations and 
ee Intentions of your Royal Majeſty, for the Good, Quiet and Re- 
i poſe of this your Majeſty's Realm of Ireland, and the great and 
de certain Charge, which for this Cauſe muſt and will exhauſt and 
« diminiſh your Majeſty's Treaſure, without ſome timely Proviſion 
«© made for Remedy thereof, and withal being very ſenſible how * 
« much it will concern the Peace, Tranquillity and Welfare of all 
« your Majeſty's good Subjects, that ſome certain Revenue be eſta- 
6 bliſhed for and towards the conſtant Pay of the Army, and Forces 
« of your Majeſty, and for defraying other publick Charges in the 
« Defence and Preſervation of this your Majeſty's Realm: and con- 
« ſidering alſo that the Manner and Means of raiſing Moneys by 
« way of an Exciſe or new Impoſt, is found by Experience to be 
dc the moſt equal and indifferent Levy that can be made or laid on 
« the People for and towards the Ends and Purpoſes aforeſaid. In 
« all Humbleneſs, We your Majeſty's moſt faithful and loyal Sub- 
« jets of your Highneſs's Realm of Ireland, do pray and beſeech 
« your Majeſty that it may be enacted, and he it enacted, &c. 

14 & 15 Car. II. ch. 9. (viz the Act of Tunnnage and additional 
Poundage) Recites the old Poundage of 15 Hen VII. and that as the 
Prices of Goods are incertain, the Subſidy of Poundage cannot be 
levyet in ſo ſingular a Manner as the Nature of ſuch an Affair doth 
require, unleſs tome certain Rates be eſtabliſhed by which the ſaid 
Subſidy may be paid. This Act then eſtubiilhes a Book of Rates, 
and certain Rules annexed to the Book of Rates. And immediately 
thereafter, the Act proceeds in theſe Words: 

« And for the better guarding and defending of the Seas againſt 
« all Perſons intending, or that may intend the Diſturbance of the 
& Intercourſe of the Trade of this your Majeſty's Realm, and for 

the better defraying the neceſſaty was thereof, which other- 
« wiſe cannot he effected without great Charge, and for In- 


creaſe and Augmentation of your Majeſty's Revenue, be it further 
« enacted, &c.” 


[ 26 ] 
Waters and Wine-Licences, that Act appears to have 
been principally intended for regulating the Retail of 
theſe Liquors : And both of theſe Acts might natu- 
rally have' been conſidered as Appendages of the 
Exciſe-Act; which might probably have been the 
Reaſon why Preambles expreſsly denoting the Intent 
for public Uſes, were not thought of, in the framing 
of theſe Acts, as they had been, in the three former 
hereditary Acts of that Reign. The Title of the 
Act for Ale-Licences ſeems to denote that the Par- 
liament expected. ſome conſiderable Revenue from 
theſe Licences; and yet no Preamble, expreſſing the 
Intent for public Uſes, was inſerted therein : But if 
any Doubt could have ariſen from this Defect; ſuch 
Doubt is fully obviated by an expreſs Clauſe inſerted 
in this Act, reſtraining the Crown from charging this 
Revenue with any Gift, Grant or Penſion. 


It is allowed that the public Revenues of JTreland, 
in the Reign of King Charles II, previous to theſe 
hereditary Grants, were not ſufficient to defray the 
public Expences. And it muſt alſo be allowed, that 
the Grants made to the Crown by the [r:/Þ Parlia- 
ment in that Reign, were all hereditary. But it can 
ſcarce be imagined, that the King, at a Time when 
the private Revenue of the Crown was ſoon to be 
greatly augmented in this Kingdom, beyond what it 
had been in former Reigns, by the Quit-Rents to be 
reſerved out of the 1riſþ Forfeitures ; and at a Time, 
when the public Revenues of this Kingdom fell ſhort 
of the public Expences ; it is utterly inconceivible 
that the King, at ſuch a Time, attended with ſuch 
Circumſtances, could have entertained any Thought 
of demanding theſe hereditary Grants from the Par- 
liament of Jreland for his own private Uſe ; without 
ever requiring, at any Time during his whole Reign, 
any Proviſion to be made for ſupplying the Deficiency 
of the public Revenues. . And it is equally incon- 
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ceivible that the Parliament could, for ſuch a Length 
of Time, have neglected all Care for ſupplying the 
Deficiency of the public Revenues ; and, inſtead of 
the neceſlary Supplies, take it into their Thoughts 
to make large Grants for augmenting the King's pri- 
vate Revenue, which were neither wanted nor aſked. 
This alone, if there were nothing tnore in the Caſe, 
might be ſufficient to determine the Conſtruction of 
theſe Acts, in favour of public Uſes. But when to 
this is added, that the Application made of the 
whole of theſe Revenues to public Uſes, all along 
from the Time of theſe Grants, during the Reſidue 
of that Reign and long after, is full Evidence that 
they were neither demanded by the Crown nor in- 
tended by the Parliament for, the King's private 
Uſe; the Caſe will appear beyond all Poſſibility of 
Doubt. 


It is objected, that as the Engliſh Exciſe was grant- 
ed to King Charles II, in lieu of the Wards and Li- 
veries of England, in which the King had a private 
Property; the Iriſb Hearth-money was granted in lieu 
of the Wards and Liveries of Ireland, in which the 
King had the like private Property ; And that the 
Judges of England, in the Exchequer Chamber, in a 
Caſe, called, the Banker's Caſe, were of Opinion, that 
the Crown had a Right to alien this Zngliſb Exciſe ; 
and certain Mortgages of it which had been made by 
King Charles II were, for that Reaſon, held valid. 


In anſwer to this Objection, it may be ſufficient 
to point out ſome material Differences between this 
Engliſh Act of Exciſe, and the Iriſb Hearth-money- 
Act: The two Caſes will then appear fo unlike each 
other, as not to bear an Argument of this Kind. In 
order to this Compariſon, the Reader will find in- 
ſerted at large, in the Margin, the ſeveral Titles and 
Preambles of theſe two = together with a Clauſe 
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in the Hearth . money- Act, reſtraining the Crown 


from charging that Revenue, with any Gift, Grant 
or Penſion *. | : 
n 


So 


* 12 Car. II. ch. 24. Engliſh. Intitled, An Act for taking away 
the Court of Wards and Liveries and Tenures in Capite and by 
Knights Service and Purveyance, and for ſetting a Revenue upon his 
Majeſty in lieu thereof. I his Act firſt aboliſhes the Court of Wards 
Cc. and then proceeds in theſe Words. | 

« Now to the Intent and Purpoſe that his Majeſty, his Heirs and 
«« Succeſſors may receive a full and ample Recompence and Satiſ- 
« faction for the Profits of the ſaid Court of Wards G. Be it 
« enacted, that there ſhall be paid unto the King's Majeſty, his 
«« Heirs and Succeſſors for ever hereafter, in Recompence as afore- 
« ſaid, the ſeveral Rates, Impoſitions, Duties and Charges herein 
« after expreſled.” 

14. & 15 Cay. II. chap. 17. Iriſh. (viz. the Hearth-money-AR) 
Intitled, An AR for eſtabliſhing an additional Revenue upon his 
Majeſty, his Heirs and Succeſſors, for the better Support of his 
and their Crown and Dignity. “ For as much as nothing conduceth 
« more to the Peace and Proſperity of a Kingdom, and the Pro- 
« tection of every ſingle Perſon therein, than that the public Re- 
« venue thereof may be in ſome Meaſure proportioned to the 
«« public Charges and Expences; In Conſideration thereof, and to 
& the Intent and Purpoſe that his Majeſty, bis Heirs and Suc- 
« ceſſors, may receive a full and ample Recompence and Satisfaction 
« for the Profits of the Court of Wards, &c. be it enacted, &c. 
* that for the Conſiderations aforeſaid, from and after the 29th 
« Day of September, in the Year of our Lord, 1662, eve 
4% Dwelling and other Houſe, &c. ſhall be chargeable, and by this 
« preſent Act be and are charged with the annual Payment to 
_ « the King's Majeſly, his Heirs and Succeſſors, for every Fire- 
« hearth, &c.“ ; 

Further enacted, . That the Revenue ariſing by Vertue of this 
« Act, ſhall not be particularly charged or chargeable, either before 
« it be paid into the Exchequer, or after, with any Gifts, Grants or 
« Penſions whatſoever : And that all and every Grant of any ſuch 
« Penſions ſhall be utterly void, and the Perſons to whom ſuch 
« Grants ſhall be paſſed, ſhall be and are hereby made Account- 
« ants unto his Majeſty, his Heirs and Succeſſors, and ſhall pay 
« back all Sums of Money received by Pretence of ſuch Grant ; 
« and the Court of Exchequer is hereby inſoined to iſſue out Proceſs 
5. 8 Further enacted, “ That if any Perſon or Perſons, 
% Bodies Politic or Corporate, ſhall at any Time hereafter procure 

« or 


* — _ SS. 1 Ad o 


R — "J_—_ "Wo 


[29] 
In comparing theſe two Acts together, the follow- 
ing Differences are obſervable. | 


The Wards and Liveries of England were abo- 
liſhed by the ſame Act which granted the Exciſe in 
Exchange: The Wards and Liveries of reland were 
aboliſhed by one Act; and the Hearth-money, granted 
by another. The Title of the Engl; Exciſe-Act 
imports an Exchange of the old Revenue for the 
new: The Title of the 17; Hearth-money-A&t hath 
no ſuch Import; but ſeems to imply an Intention for 
public Uſes. The Preamble of the former, denotes 
an Exchange of the one Revenue for the other, and 
nothing further: The Preamble of the latter, further 
denotes a clear and expreſs Intention for public 
Uſes. There is nothing contained in the Zaglib 
Exciſe-Act, which lays the Crown under any Kind of 
Reſtraint in the Diſpoſition of that Revenue to pri- 
vate Uſes ; nor is there any Thing to be found in 
this Act, from the Beginning to the End, which can 
have the leaſt Tendency to ſhew that the Revenue 
thereby granted was intended for public Uſes : The 
Iriſb Hearth- money-Act not only expreſſes a full In- 
tention for public Uſes, in the Preamble; but alſo a 
clear Intention againſt private Uſes, in the reſtrain- 
ing Clauſe above mentioned. 


Where 


% 


« or accept of, from the King's Majeſty, his Heirs or Succeſſors, 
« any Penſion, Gift or Grant for Years, Life or any other Eſtate, or 
« any Sum or Sums of _ out of the Revenue ariſing by this 
« Act, ſuch Perſon or Bodies Politick or Corporate, procuring or 
« accepting the ſame ſhall forfeit double the Value of ſuch Penſion, 
« Gift or Grant, the one Moiety of which Forfeiture ſhall be to the 
« Uſe of the Pariſh or Pariſhes where the ſaid Offenders be or in- 
* habit, the other Moiety to bim that will fue for the ſame by Ac- 
&« tion of Debt, Bill, Plaint or Information.“ 
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Where the Parliament grants a new Revenue to 
the King, in Exchange for an old one; ſuch a Grant 
muſt be underſtood as intending the King the ſame 
kind of Property in the new Revenue, which he had 
in the old ; unleſs ſomething appears from the Words 
of the Grant, or Circumſtances of the Tranſaction, 
which may amount to ſufficient Evidence of a dif- 
ferent Intention. Hence it is, that the Engliſb Exciſe- 
Act of King Charles Il cannot be underſtood in any 
other Senſe, than as granting the King the ſame Kind 
of Property in that Revenue, as he had in the Wards 
and Liveries of England ; that is to ſay, a private 
Property. But where the Parliament grants a new 
Revenue to the King in Exchange for an old one, in 
which the King had a private Property ; and, at the 
ſame Time, expreſſes a clear Intention, that the King 


. ſhould have nothing more in the new Revenue than 


a public Property ; the Intention of the Legiſlature 
in this, as in all other Caſes, muſt take Effect. 
There is no Inconſiſtency or Repugnancy in the 
King's Acceptance of a public, in Exchange for a 
private Property. Circumſtances may be ſuppoſed, 
which might render an Exchange of this Kind ad- 
viſeable in the Crown: And, in fact, there were ſuch 
Circumſtances at the Time of making our Hearth- 
money-Act. The King, in Compaſſion to the Po- 
verty and unſettled Condition of Ireland, not then 
fully recovered from the Devaſtation of the civil 
War, thought fit to accept of a Grant of the 1ri/b 
Hearth-money, for public Uſes; in Exchange for the 
Revenue of the Wards and Liveries of Ireland, 
which was his private Property, and, by Abuſes of 
Officers, had become very grievous and oppreſſive. 
And, in Effect, the King's private Income was not 
leſſened by this Exchange; he having before ſup- 
plied the Deficiency of the public Revenues of this 
Kingdom, out of his private Reyenue. 


If 
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If there were nothing more in our Hearth-money- 
Act, than the reſtraining Clauſe before mentioned; in 
the framing of which, great Care and Caution ap- 
pear, in order to render the Reſtraint effectual; that 
ſingle Clauſe might be ſufficient to denote a clear 
Intention againſt private Property. Such a Reſtraint 
is utterly inconſiſtent with a Property which neceſſa- 
rily implies a Power to diſpoſe of the Thing, and the 
Income of it, to whatſoever. Uſes (not injurious to 
the Public) the Proprietor thinks fit. It is not to be 
conceived that a Parliament which thought proper to 
lay the King under ſuch a Reſtraint in the Diſpoſition 
of the annual Income of this Revenue, could, at the 
ſame time, have intended that he ſhould have a full 
and unlimited Power of aliening the whole of it, in 
Perpetuity, from the Crown, at any Time, to any pri- 
vate 7 ** or for any private Conſideration he ſhould 
think fit. 


The Duties which are ſpecially appropriated to 
particular Uſes, are all granted to his Majeſty, his 
Heirs and Succeſſors, for the reſpective Terms of 
Years mentioned in the ſeveral Acts. The Duties 
fo appropriated are thoſe granted for Encouragement 
of the Linen Manufacture, the In-land Navigation, 
the Cambrick Manufacture and the Proteſtant 
Schools. Although theſe temporary Duties be grant- 
ed to the King, his Heirs and Succeſſors; it is al- 
lowed that he hath nothing more in theſe Duties than 
a public Property, to be applied to the public Uſes 


particularly mentioned in the Grants: And it ought, 


for the ſame Reaſon, to be allowed, that although 
the hereditary Duties be granted to the King, his 
Heirs and Succeſſors; yet he hath nothing more 
in them than a public Property, to be applied to 
the public Uſes of the Kingdom at large. In the 
one Caſe there 1s a ſpecial, and in the other, a 8 

ra 
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ral Appropriation, The Revenues are equally veſt- 
ed in the Crown, in both Caſes; and the King has 
the ſame executive Power in both ; with this Dif- 
ference only, that in the one Caſe, the Revenue is 
to be applied to particular Uſes of a public Nature, 
ſpecially mentioned in the Grant; and in the other 
Caſe, the Revenue 1s to be applied to ſuch public 
Uſes as the King ſhall think fit: But this can make 
no Difference in the Nature of his Property : His 
Property is equally limited to public Uſes, in the 
one Caſe as in the other. In-the Caſe of the ſpecial 
Appropriation, the King's Property is limited to 
particular public Uſes; becauſe the Grant is fo ex- 
preſſed : And in the Caſe of the general Appropria- 
tion, his Property is limited to public Uſes at large, 
for the ſame Reaſon; to wit, becauſe the Grant is 
ſo expreſſed or appears to have been ſo intended. 
The Intention of the Legiſlature is the Subſtance of 
the Act, and, by the ſettled Principles of Law, is 
equally to be regarded and adhered to; whether it 


appears from expreſs Words, or from the Nature and 
Circumſtances of the Caſe. 


The Point of Property in a Revenue granted by 
Parliament to the Crown for public Uſes, could ne- 
ver come to be judicially determined in a Court of 
Juſtice ; without ſome previous Inſtance of the 
Crown's aliening ſuch a Revenue : but no- ſuch In- 
ſtance appears. The Conſequence is, that this Point 
is to be judged of, ſolely by the Principles of Law: 
And, upon thoſe Principles, the Point can admit of 
no Doubt; it being a ſettled, univerſal Rule of 
Conſtruction, in all Courts, both of Law and Equi- 
ty, a Rule without Exception, that all Acts of Par- 
liament are to be conſtrued according to the Inten- 
tion. There is no Principle of Law more fully 
ſettled, or more ſtrictly adhered to, than this. But 
to ſay that the Parliament, in granting a Revenue to 


the 
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the Crown for Publie Uſes, intended the Crown a 
private Property and Right of Alienation; is, in other 
words, to ſay, that a Revenue granted for public 
Uſes, was granted for private Uſes. | 


The Rule of Law, that the Property of the Crown 
is not to be affected by general Words in an Act of 
Parliament, is but a Branch of the Rule of Intention ; 
and relates only to ſuch Property as the Crown had 
antecedent to, and independent of the Act to which 
this Rule of Conſtruction is applied : To apply it to 
a new Property claimed under the Act, would be a 


Begging of the Queſtion, 


The ſeveral Parliamentary Grants above-mentioned, 
comprehend all the Branches of the hereditary Reve- 
nue that are conſiderable; excepting the Quit-Rents 
and Crown-Rents; and in theſe, the Crown originally 
had a private Property : For although the Quit-Rents 
were aſcertained in purſuance of the Acts of Settle- 
ment and Explanation ; they were not granted by 
either of theſe Acts. The King was intitled to the 
forfeited Lands, as his private Property; and conſe- 
quently had the ſame Kind of Property in the Rents 
thereout reſerved ; as nothing appears in the Act of 
Settlement or Explanation, or in the Circumſtances 
attending that Tranſaction, to ſhew a contrary Inten- 
tion. But by a Clauſe in an Act made in England in 
the 11th and 12th of William the III ch. 2 Set. 25, 
the Quit-Rents and Crown-Rents were appropriated 
to the Public Uſes of this Kingdom. The Words of 


this Clauſe are inſerted at large in the Margin.“ 
E The 


2 
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* All which Quit-Rents, Crown-Rents and Chiefries, and all other 
the Quit-Rents, Crown-Rents and Chiefries belonging to the ſaid 
Crown of Ireland on the ſaid 13 th Day of February 1688, ſhall for- 


ever hereafter remain and be for the Support and Maintenance of the 
Governmegt 


1 
The ſeveral aboye mentioned Branches of the Here- 
ditary Revenue, at a Medium of two Years ending at 
Lady-Day 1753, amounted to Five Hundred and four- 
teen Thouſand one Hundred and forty two Pounds, 
fifteen Shillings and a Penny Farthing Yearly ; and 
are more than two thirds of the whole Public Revenue 
of this Kingdom. The other Branches of the Here- 
ditary Revenue are, Priſage on Wines, Light-Houſe- 
Duties, and the caſual Revenue; not amounting in 
the whole to Ten Thouſand Pounds a Year. 
Priſage on Wines is a Revenue belonging to the 
Crown by the common Law, independent of all 
Parliamentary Grants; and is therefore the King's 
private Property. The Caſe is the ſame, with 
reſpect to a ſmall Part of the Caſual Revenue; which 
alſo belongs to the Crown by the common Law, inde- 
pendent of Parliamentary Grants : But the greateſt 
Part of the Caſual Revenue is grounded on the Reve- 
nue-Acts, and is therefore public Property, veſted in 
the Crown for public Uſes. The ſeveral Branches of 
this Caſual Revenue, and the Light-Houſe Duties, are 
too inconſiderable to be diſtinctly treated of. 


If the whole Hereditary Revenue where the King's 
private Property; the Public Expences muſt be ſuppo- 
ſed to have begn paid out of the temporary Revenue, 
as far as that Reyenue could extend ; and the Defici- 
ency muſt be ſuppoſed to have been made up, by the 
King's Favour and Indulgence, out of the hereditary Re- 
venue: The Conſequence of which would be, that the 

Whole 
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Government of the ſaid Kingdom of Ireland, and ſhall be and are 
hereby enacted and declared to be Unalienable ; and all Grants, Char- 
ges and Incumberances ſince the ſaid 13th Day of February made, or 
at any Time or Times hereafter to be made of the ſame, or any Part 
thereof, or wherewith or whereby to affect, charge, or incumber the 
ſame or any Part thereof with any Annuity, Penſion, Rent, Debt, 
Sum or Sums of Maney, Charge or Iocumberance whatſoever ; ſhal 
be, and are hereby Enacted and Declared to be Null and Void to al 
Jatents and Purpoſes whatſoever. 
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whole Redundancy of 1753 aroſe out of the King's 
private Revenue. 


On the other Hand, if the King hath no private 
Property in any Part of the ri Revenue, whether 
Hereditary or Temporary, excepting ſome ſmall 
Branches of the Hereditary, not amounting, at the 
moſt, to 10000 l. Yearly ; this private Revenue muſt 
be ſuppoſed to have been applied, as far as it could 
extend, to ſuch of the Penſions as are of a private 
Nature; to wit, thoſe not grounded on Public Servi- 
ces, but meerly proceeding from Royal Bounty : The 
Conſequence of which 1s, that the whole Redundancy 
of 1753 aroſe out of the Public Revenue, veſted in 
the Crown for Public Uſes; and no Part of it, out of 
the King's private Revenue, 


If the Penſions meerly proceeding from Royal 
Bounty, had not exhauſted the whole of the King's 
private Revenue; his Majeſty would have had a pri- 
vate Property in ſome ſmall Part of the Redundancy : 
But, even upon this Suppoſition, his private Property 
could not have been, in any Degree, affected by the 
Bill of 1753; becauſe much more was to have been 
left in the Treaſury, unapplied by that Bill, than 
ſuch private Property in the Redundancy could poſſi- 
bly have amounted to. Some indeed have argued, that 
the King's private and public Money being blended 
together in the Treaſury, in one aggregate Maſs; ſome 
Part of his private Money might happen to be included 
in every Payment made out of the Treaſury. Bur 
this Argument hath no weight; it being very clear, 
in the caſe of Money, that the Value alone, and not the 
Indentity, is to be regarded. A Banker who receives 
Money for ſafe Cuſtody, and mixes the Money of 
different Perſons together, ſoas not to be diſtinguiſhed, 
doth not hurt the Property of any of the Owners; 
provided he commits —— in Point of Value. 
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So it is, in che Caſe of a Receiver of Rents for diffe 


rent Perſons; and in Caſe of Collectors and Treaſurers 
of the King's public and private Revenues. 


T ſhall now take the Objections which have not 
fallen in my way before, into Conſideration, 


It is ohjected that the Lands of the Religious Hou- 
ſes, diſſolved in the Reign of King Henry the VIII, 
were veſted in the Crown by Acts of Parliament; and 
yet the Validify of the Alienations made of theſe 
Lands by the Crown, was never diſputed, 


This Objection may be thus anſwered. From the 
Manner in which theſe Acts are worded, the Parlia- 
ment appears to have conſidered the King as entitled 
to the Lands of thoſe Religious Houſes, by Virtue of 
the Surrenders which they had previouſly made to 
him: Therefore theſe Acts of Parliament can be con- 
ſidered in no other Light, than as Confirmations of the 
antecedent Surrenders; and as intended to veſt the 
actual Poſſeſſion in the King, without going through 
a troubleſome Form of Law, called an Inquiſition of 
Office, which would otherwiſe have been neceſſary in 
order to put the King into Poſſeſſion, although his 
Title were ever ſo clear; which Form was rendered 
unneceſſary in that Caſe, by an expreſs Clauſe inſerted 
in each of thele Acts, | 


Suppoſing the Right of King Henry the VIII, as it 
ſtood upon the Surrenders, to have been doubtful ; 
it cannot be denied that he claimed ſuch a Right: It 
appears ſrom the Grit ,of theſe Acts which was made 
in each Kingdom, that he had previouſly made Alie- 
nations of Part of thoſe Lands, in both Kingdoms; 
and Clauſes are inſerted in the Acts, to confirm theſe 
Alienations : But where the Crown claims a Right, in 
point of private Property,. and an Act of Parliament 

is 
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is made to confirm ſuch Claim; it cannot be thought 
that the Parliament, in the making of ſuch an Act, 
could have had any Intention to change the Nature of 
the Claim, from a private to a public | "Da z Where 
no ſuch Intention appears from any thing contained in 
the Act, nor from the Circumſtances attending it. 


The Act of 1oth Henry the VII. chap. 4, com- 
monly called Poyning's Act, hath been objeQted, on 
the Point of previous Conſent : But it is very clear 
that Poyning's Act, as explained by the Act of gd 
and 4th Phil. and Mar. chap. 4, lays the Parliament 


under no kind of reſtraint in propoſing Heads of Bills, 
in any Caſe whatſoever, 


lt is objected, and much relied on, that the Oppo- 


fition of 1953 was unneceſſary ; becauſe a Precedent 


in that Seſſion could have had no greater Effect in al- 
tering the Law, than the like Precedent in 1751. To 
this it may be anſwered, that Precedents, eſpecially 
where they are modern, have great Influence in De- 
ciſions of all kinds; and although they can not alter 
the Law, yet they have often induced the ableſt and 
wiſeſt Men, to determine Queſtidns of Law, contrary 
to their private Opinions; and, after being twice or 
thrice repeated, generally prevail: That as the Weight 
of Precedents increaſes, in proportion to their Number; 
the Precedent of 1751 rendered the Oppoſition to that 
of 1753, the more neceſſary: And that if the Bill of 
1753 had paſſed, with the Recital of previous Conſent, 
aſter that Recital was put upon the Foot of Prerogative 
and was inſiſted on as a Right; ſuch a Precedent, at- 
tended with ſuch Circumſtances, might, with great 
Strength of Reaſon, have been urged upon any ſub- 
ſequent Occaſion, as a Parliamentary Acknowlegement 
of the King's private Property in the Redundancy, and 
conſequently in the hereditary Revenue; the previous 
Conſent, by the Uſage of Parliament, not being _ 
; lite 
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fite in any Caſe, but where the King's private Property 


is concerned. 


Some have objected that only two of our hereditary 
Revenue-Acts, to wit, the Hearth-Money-Act and 
the Act for Ale-Licences, contain a Clauſe againſt 
Gifts, Grants and Penſions ; and that the inſerting of 
this Clauſe in theſe two Acts, ſhews that the King hath 
a Right to apply the other hereditary Grants, to private 
Uſes, where this Clauſe is omitted; otherwiſe, the 
inſerting of it in theſe, would have been unneceſſary, 


In Anſwer to this ObjeCtion, it might be ſufficient to 
mention, what is well known to Gentlemen of theLaw, 
that unneceſſary Clauſes are often to be met with, in 
Acts of Parliament. Such Clauſes are ſometimes in- 
ſerted, to render the Intention clearer z and ſometimes 
they are inſerted, meerly to ſatisfy Scruples of Gentle- 
men not educated in the Study of the Law. But this 
Objection admits of, this further Anſwer. 


Although the Intention of the Legiſlature, in the 
Hearth-Money-Act and the Act for Ale-Licences, 
would have been ſufficiently clear, in favour of public 
Uſes, ſuppoſing the Clauſe againſt Gifts, Grants and 
Penſions had been omitted ; yet this Clauſe, as it is 
framed, is far from being uſeleſs ; for it enacts that 
the Perſons to whom ſuch Grants ſhall be made, ſhall 
pay back all Sums of Money received by pretence 
thereof ; and it impowers the Court of Exchequer to 
iſſue Proceſs for that purpoſe ; which could not other- 
wiſe have been done, witnout a Judgment annulling 
the Grant. This Clauſe in the Hearth-Money-Act is 
of further Uſe, in rendering penal, the Acceptance of 
any Gift, Grant or Penfion, out of that Revenue; 
ſuch acceptance being thereby puniſhed, by a For- 
feiture of double Value. The private Revenues of 


the Crown were much more than ſufficient to ſatisfy 
„ th 
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the Penſions; until the Wards and Liveries were 
aboliſhed : And therefore, till then, no Clauſe againſt 
Penſions was ever thought of, in framing any of our 
hereditary Revenue-Acts. But as the Profits of the 
Wards and Liveries had been moſtly diſpoſed of by 
King Charles the II among Court Favourites; the 
Parliament, in framing the Hearth-Money-Act, 
might naturally apprehend that the Perſons who were 
to ſuffer by aboliſhing the Wards and Liveries, 
would probably ſolicit the King for Recompence, out 
of the Revenue granted in Exchange: And nothing 


more effectual than this Clauſe could have been devi- 
ſed, to prevent all ſuch Solicitations. Beſides, as the 


Hearth-Money was granted in Exchange for a Reve- 
nue in which the King had a private Property; 
the Parliament, in framing this Act, had greater 
Reaſon to guard againſt a Miſconſtruction, with re- 
ſpect to the point of Property, than they had in fra- 
ming any other of our Hereditary Acts. "1 


After this Clauſe againſt Penſions had been once 
thought of; it was judged adviſeable to be continued 
in the only ſubſequent Revenue-Act of that Seſſion, 
to wit, the Act for Ale-Licences ; the rather, as that 
Act contained no Preamble, expreſſing the Intent for 
Public Uſes. After that Seſſion, there was no Here- 
ditary Revenue- Act made in this Kingdom; excepting 
the Act for Strong Waters and Wine-Licences ; the 
Revenue whereof was too inconſiderable, for an Ob- 
ject of public Attention. It appears both from the 
Title and Preamble of this Act, that regulating the 
Retail of theſe Liquors was the Object in contempla- 
tion, upon that Occaſion; as hath been before 
obſerved, 


It is further objected, that the Redundancies of the 
ancient Subſidies in England, and of the modern 
Civil-Liſt-Duties there, were never accounted for, in 

Parliament; 
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Parliament; and muſt therefore have been regarded 
as the private Property of the Crown, 


In Anſwer to this Objection, fo far as it regards 
the ancient Subſidies, it may be ſufficient to obſerve 
that the private Revenues of the Crown, in ancient 
Times, having been very large; divers Kings there- 
out amaſſed, from Time to Time, great Treaſures ; 
which they generally diſburſed in defraying the Ex- 
pences of War; England, in thoſe Times, from the 
Smalneſs of her Trade and Scarcity of Money, be- 
ing frequently not well able to afford Subſidies large 
enough to anſwer theſe Purpoſes. Hence, no Re- 
dundancies of theſe ancient Subſidies, at leaſt no- 
thing worthy of a Parliamentary Inquiry, could ever 
have fallen under Contemplation. 


As to the Civil-Liſt-Duties, they are granted to 
make up a certain annual Sum, chiefly for the King's 
private Uſe ; and it is very true, the Redundancy is 
never enquired into ; and therefore ſeems to be con- 
ſidered as the King's private Property: But the na- 
tural Inference is, that ſuch was the original Inten- 
tion of the Grant: The Grant may bear this Con- 
ſtruction, and Uſage hath ſo explained it. A cer- 
tain annual Sum is mentioned in the Grant, to be 
made good at all Events, in caſe of any Deficiency : 
And the Act being ſilent, with reſpect to the Uſes of 
any caſual Redundancies ; ſuch Redundancies are 
conſidered as intended in Augmentation of the 


Grant. 


The Subſidies of Tunnage and Poundage, which 
were the ordinary Subſidies of ancient Times, ſtand 
much upon the ſame Footing with the modern Civil- 
Liſt-Duties, as to the Point of Redundancy : For 
theſe ancient Subſidies having been always granted, 


nat for public Uſes at large, but for. ſpecial Ules, 
particularly 


% 
* 
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particularly mentioned in the Grant, to wit, “For 
the Keeping and Safeguard of the Seas, and for 
* Intercourſe of Merchandize ſafely to come into 


* the Realm, and ſafely to paſs out of the ſame * ; 


there might poſſibly have been Redundancies in that 
Caſe, as there are in the Caſe of the Civil-Liſt-Duties : 


But as a Redundancy of any Revenue granted by Par- 


liament, can properly mean nothing more- than a 
Surplus of ſuch Revenue remaining in the Treaſury, 
after the Purpoſes for which the Grant was made 
are fully ſatisfied ; it follows from thence, that 
where a Revenue is granted for public Uſes at large, 
as is the Caſe of our hereditary Revenue; although 
there may be Ballances remaining from Time to 
Time in the Hands of the Treaſury-Officers; which 
Ballances are called Redundancies, in reſpect of the 


ordinary Eſtabliſhment; yet there never can be any * 


Redundancy of ſuch a Revenue, with reſpect to the 
Purpoſes of the Grant, whilſt any public Uſes can 
be thought of, for the further Improvement of the 
Kingdom : Conſequently, admitting the Law to be 
as is contended for, from the Inſtances of the ancient 
Subſidies and. the modern Civil-Liſt-Duties ; to wit, 
That where a Revenue is granted for particular 
Uſes, or to make up a certain annual Sum, the 
Crown hath a private Property in the Redundancy, 
after thoſe Purpoſes are ſatisfied ; yet this Doctrine 
hath no Influence upon the preſent Queſtion ; nor 


can it, at any Time, come to be of any practical 


Uſe, with reſpe& to the Application of any Part of 
our public hereditary Revenue; unltfs it can be ſup- 
poſed that this Kingdom may, at ſome future Time, 
arrive to ſuch a Degree of Perfection in Agriculture, 
Manufactures and Trade, as that no public Expence 
can be deviſed for its further Improvement. 
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There is one Objection ſtill remaining, which 
ought not to be omitted. It is ſaid that our Ac- 
quieſcence in the Penſions, without Complaint or ' 
Remonſtrance, indicates the Senſe of the Nation 
upon the Point of Property. And it muſt be ad-. 

mitted that this Acquieſcence, at firſt Sight, carries 
a Complexion of that Kind : But it will appear 
in another Light, when Facts and Circumſtances are 
attended to. The Truth 1s, this Point of Property 
was never an Object of public Attention, ſcarce a 
Subject of private Converſation ; until the Buſineſs 
of previous Conſent introduced it. Nor is this, in 
any Degree, to be wonder'd at. The private Re- 
venue of the Crown was more than ſufficient to dif- 
charge the Penſions, until the Quit-Rents and Crown- 
Rents were appropriated to public Uſes ; which was 
not done till the latter End of King William's Reign; 
as hath been before obſerved. During the Reign of 
Queen Anne, our Minds were filled, and the public 
Attention diſturbed, by the dreadful Apprehenſions 
of a Popiſh Pretender. After the Acceſhon of his 
late Majeſty, a Rebellion quickly enſued. When 
that was quelled, we looked back. with Horror upon 
the Danger we had eſcaped; but our Joy roſe in 
Proportion, and our Gratitude to our Deliverer. 
From that Time to this, our Sentiments of Loyalty 
have been extending their Root, ſtill deeper and 
deeper in our Minds. Our Experience of the Virtues 
of our Sovereigns in the late and preſent Reigns, 
their Moderation, Humanity, Valour, Love of Juf- 
tice, cloſe Attetftion to public Buſineſs and conſtant 
Care for the Good of their People, our continued 
Experience of theſe diſtinguiſhing Virtues, - not leſs 
eminent in Degree than amiable in Kind, hath been 
continually adding Strength to our Loyalty, Gratitude 
and Affection; inſomuch, that I doubt whether there 
is, or ever was a Nation more ſtrongly attached to 


the Perſon. or Family of any Prince, than the Pro- 
teſtants 
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teſtants of Ireland are, to the Perſon of his preſent 
Majeſty and his Illuſtrious Houſe. When theſe Cir- 
cumſtances are attended to, it will not appear ſtrange 
that the Rights of the Crown in pecuniary Matters, 
ſince the Reign of King William, were not minutely 
inquired into; until ſuch Inquiry was rendered ne- 
ceſſary, by the late Queſtion of previous Conſent. 
And although this Inquiry be now ſet on Foot ; we 
have no Reaſon to apprehend, that the Penſions upon 
the 1ri/þ Eſtabliſhment, whether they be conſidered 
as Rewards of public Services or as meer Acts of 
Royal Bounty, will ever afford any juſt Matter of 
Complaint. Such Acts of Bounty, have been al- 
ways regarded as ſuitable to the Honour and Dignity 
of the Crown : And we are bound by all the Ties 
whereby a Nation can be bound, to contribute to the 
utmoſt of our . Power, in ſupporting the Crown in 
his Majeſty's Illuſtrious Houſe, with all Dignity and 
Honour. 


© I have mentioned all the Objections I have met 
with, in Writing or otherwiſe, that ſeem to be wor- 
thy of any Notice. And in anſwering the Objecti- 
ons, as well as in treating of the Subject at large, I 
have endeavoured to avoid all Expreſhons which 
might ſeem opinionative or dogmatical : If any ſuch 
have dropt from me unawares ; I hope the Reader 
will conſider that a Fault of this Kind is the leſs 
blameable, where a Man is writing in his Profeſſion ; 
and that this Fault is difficult to be wholly avoided, 
where the Matter appears quite clear to the Writer. 
Beſides, where the Law is clear, as it is in moſt 
Cafes, a Man of that Profeſſion ought, in Point of 
Candour, to expreſs himſelf in ſuch a Manner, as 
may denote that the Point admits of no Doubt, 


Before we part with this Subject, it may not be 
improper to take a ſhort —_ of its Importance, , 
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If the Doctrine of private Property in the heredi- 
tary Revenue, ſhould be received; that Revenue 
might, and probably would, in ſome future Times, 
be miſapplied by bad Miniſters, in ſupport of uncon- 
ſtitutional Meaſures, to anſwer their own private 
Purpoſes : The Conſequences which might juſtly be 
apprehended in both Kingdoms, from ſo large a Re- 
venue fo miſapplied, need not be mentioned. On 
the other hand, if this Doctrine be rejected; it is 
eaſy to foreſee the public Benefits, which may rea- 
ſonably be expected to follow. 


A Spirit of Manufactures is growing in this King- 
dom : But our Poverty 1s ſuch, as frequently renders 
public Aid neceſſary to the Introducing and Eſtabliſh- 
ing of new. Manufactures ; and uſeful in ſupportin 
the old. More than one half of this land is almoſt 
a Deſert, as Nature left it, without Tillage and with- 
out Inhabitants : But Inhabitants can never abound, 
without Tillage ; nor Tillage prevail, without Water- 
Carriage. There is ſcarce any Country more capable 
than this, of Improvements in Inland Navigation 
and Harbours: But ſuch Improvements can not be 
effected in a Country ſo circumſtanced as this, other- 
wiſe than by public Money. Poſſibly not one half of 
the Money ſo granted, would be properly applied; 
But the Money would be ſtill expended in the King- 
dom; and the Purpoſes of the Public would be an- 
ſwered in the End. I have, indeed, heard it Objected 
upon ſuch occaſions, that ſome particular Perſons are 


to be the principal Gainers : But this is a moſt ſhameful 


Objection; being an Admiſhon in the Perſon who 
makes it, that he chuſes to prevent a public Good, of 
which he himſelf muſt, in common with others, be 


ga Partaker ; rather than to have his envious Mind 


diſturbed, by ſeeing ſome other Perſon a greater 
Gainer than Himſelf. The Folly of this is glaring. 
There 


145 ] 


There never was, nor ever can be any public Im- 


provement, which is not liable to the ſame Objection. 


The preſent Redundancy of the public Revenues is 
large; and future Redundancies may be conſiderable. 
If ſuch Sums were applied in promoting the Agricul- 
ture, Trade and Manufactures of Ireland; what 
Wealth muſt be thereby added to theſe Kingdoms, 
and what Strength to his Majeſty's Arms, both by 
Sea and Land ? 


T would not be underſtood to inſinuate, that the 
whole of theſe Redundancies ought, at all Times, to 
be applied to the peculiar Exigences of this Kingdom. 
If we ever become able to afford Subſidies towards 


extraordinary Exigences of Great-Britain ; we are 
bound by the Ties both of Nature and Intereſt, ta 


contribute ſuch Subſidies, when requiſite, to the ut- 


moſt of our Abilities. We and they have much the 
fame Laws, quite the ſame Language, the ſame Re- 
ligion and the ſame Prince: By original Deſcent, In- 
ter-marriages and Family-Connexions, we are in re- 
ality the fame People: And although Nature hath 
not quite united the two Countries; ſurely no rational 
Man can take it into his Head to think, or his Heart 
to feel, that ten or twenty Leagues of Water dividing 
the Soil, can have any juſt Effect, in alienating the 
Affections. The old Notion of a ſeparate Intereſt, 
is long exploded. The growing Intercourſe between 
the two Kingdoms, hath already rendered Ireland leſs 
difunited from the grand Metropolis, than many of 
the diſtant Counties of Great-Britain: And it is now 
univerſally underſtood, that Ireland is not only pro- 
tected by the Power of Great- Britain, but in ſome De- 
gree partakes of her Wealth; and that the Wealth 
of Ireland, be it great or ſmall, will always center in 
Great-Britain. 


The 
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The Queſtion of previous Conſent is, in itſelf, 
a Queſtion of no ſmall Moment: And taking it as 
connected with the Point of Property in the here- 
ditary Revenue, it is a Queſtion of ſuch Importance, 
as fully convinces me that the Doctrine of previous 
Conſent could never have been eſpouſed by ſo many 
Gentlemen of Worth, if it had been rightly under- 
ſtood. To inquire on which Side the Superiority 
lies, in Point of private Merit, would be endleſs and 
uſeleſs. Public Policy requires the Conſtituents, ever 
to prefer and reward public Merit. Yet it muſt be 
admitted, that when a Repreſentative of undoubted 
Integrity in his private Character votes on the wrong 
Side, though in a Queſtion of national Importance, 
and afterwards acknowledges his Error; his private 
Merit cannot but have Weight, in ſatisfying the 
Conſtituents of his Sincerity : Efpecially, if the Queſ- 
tion was new, and quickly determined, and attended 
with ſeeming Difficulties. It muſt alſo be admitted, 
that when Competitors appear equal in public Merit; 
private Merit ought to prevail: When they appear 
ſo, in Merit of both Kinds; perhaps Superiority in 
Fortune may properly determine the Choice; as it 
uſually renders the Proprietor leſs open to Corruption, 
and attaches him more ſtrongly to the national 
Intereſt, in which he hath a larger Share. 


The parliamentary Conduct of the Repreſentatives, 
is the proper Teſt of their public Merit. To derogate 
from Merit of this Kind, by Conjectures touching 
the inward Motives and Purpoſes of Men, is uncha- 
ritable, ungenerous and ungrateful. Such Conjec- 
tures have a direct and immediate Tendency, to 
deſtroy all Diſtinction between parliamentary Merit 
and Demerit : And if this Diſtinction were deſtroyed 
the Conſtitution, in all Probability, could not long 
ſurvive it ; But if this important Diſtinction be pro- 

a perly 
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perly regarded by the Conſtituents ; if they adhere to 
the Intereſt of their Repreſentatives, ſo long as the 
Repreſentatives adhere to the true Intereſt of their 
Country, and no longer; unconſtitutional Meaſures, 
although they may poſſihly prevail for a Time, will 
always be fruſtrated in the End. Public Spirit in the 
Conſtituents, can never fail to encourage and pro- 
mote a ſuitable Conduct in the Repreſentatives: 
Therefore, to preſerve and increaſe that Spirit in the 
Conſtituents, by all lawful Means, at all Times, 
under all Changes of Men or Meaſures, ought to be 

eculiar Care and Study of every Lover of the 


the 
Conſtitution. 


It muſt, at the ſame Time, be admitted, that 
Public Spirit often degenerates into Licentiouſneſs; 
eſpecially in the low People; ſometimes, in Perſons 
of higher Rank. But this is an Abuſe of a moſt 
uſeful Thing; a Diſeaſe, not ariſing from any Defect 
in the Conſtitution, but from the Errors and Vices of 
Men; therefore, never to be wholly cured ; although 
it may be checked by Men of Knowledge and Vir- 
tue, active in promoting a Spirit of Reverence for 
the Laws, Submiſſion to public Juſtice, and due 
Reſpect for Government. All Ranks of Men in 
whom the Conſtitution hath repoſed public Truſt, 
are required, by the ſame Conſtitution, to execute 
ſuch Truſt, with public Spirit ; otherwiſe, the Pur- 

ſes of the Truſt can not be anſwered. This is a 
Truth, ſelf-evident and univerſal ; equally extending 
to the Truſt repoſed in the Conſtituents ; as to That, 
committed to the Repreſentatives : The former is the 
Baſis of Liberty ; and, if removed or diverted from 
its Uſes ; Liberty muſt fall, and arbitrary Power be 
eſtabliſhed in its Stead, The Spirit of Liberty may 
exceed : It may be inflamed into Mobs and Riots, 
in People of low Rank; and heated into Exceſſes of 
another Kind, in thoſe of ſuperior Degree, an 
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this licentious Spirit may poſſibly, upon ſome par- 
ticular Occaſions, infect aggregate Bodies of Men to 
ſo exorbitant an e as may perhaps break out 
into arbitrary, unconſtitutional Acts of lawleſs Power, 
under the Diſguiſe of regular, conſtitutional Pro- 
ceeding; and theſe illegal Acts of licentious Power 
may perhaps be very grievous, injurious and oppreſ- 
ſive in themſelves, dangerous in their Conſequences, 
and ſhameful in the res of our Fellow Subjects ; 
highly to be lamented by every Man, who hath ei- 
ther the Welfare or Honour of his Country at Heart; 
to be deplored by every Man, who hath any juſt 
Regard to the free Adminiſtration of public Juſtiee, 
or to the Security of private Property; by every 
Man, who hath any Reſpect for the ſacred Rights of 
the Crown, any Senſe of the high Sanction of the. 
Laws, or the ſmalleſt Degree of Reverence for the 
tranſcendent Dignity of legiſlative Power : Yet we 
cannot thence infer, that the Spirit of Liberty ought 
to be diſcouraged. The true Conſtitutional Spi- 
rit of Liberty implies a warm, generous and ac- 
five Love of it; and a vigorous and ſteady Purſuit 
of all Conſtitutional Means, for preſerving it; till 
temper'd with due Reverence for Majeſty ; juſt Re- 
gard to the Prerogatives of the Crown, and full Sub- 
miſſion to the Powers derived from it; the moſt in- 
violable Attachment to Monarchy, as it ſtands moſt 
wiſely limited (that ineſtimable Part of our Conſti- 
tution, which preferves us from a Tyranny, not leſs 
dreadful than Deſpotiſm itſelf) and the higheſt 
Honour for the Laws as ſupreme, equally binding 
every Branch of the Legiſlature as the meaneſt Sub- 
ject of the Realm, quite beyond the rightful Power 
of any one Branch, directly or indirectly to control 
them. This is public Spirit; the true Spirit of Li- 
berty: a Spirit, which gladdens the Heart, invigo- 
rates the Mind, and dignifies our Nature: a Spirit, 


raiſed and conducted, not by the raſn, giddy, blind 
Rage 


Rage of licentious Enthuſiaſm ; but by the cool, deli“ 
berate and ſtable Dictates of Reaſon: A Spirit, which 
calmly, boldly and ſteadily oppoſes every Meaſure, 
whetherPopular or Miniſterial, tending, in any degree, 
to impair our matchleſs Conſtitution : A Conſtitution, 
not to be parallel'd, in the Hiſtory of ancient Times; 
far ſurpaſſing all foreign Policy of the Modern : A 
Conſtitution, the peculiar, the diſtinguiſhing Happi- 
neſs, the Pride, the Glory of theſe Nations ; and 
the Envy of the reſt] of the enlighten'd World. To 
check this Spirit, muſt naturally tend to transform 
our Conſtitution, into an arbitrary Government, of 
the one kind or the other : But the temporary Incon- 
veniencies which attend the ordinary Exceſſes of our 
conſtitutional Liberty, or the caſual Grievances and 
Dangers attending the extraordinary, are not to be 
compared with the certain, permanent and dreadful 


Miſeries of eſtabliſhed Slavery. 


It is objected, and muſt be allowed, that public 
Spirit in the Conſtituents is often miſguided and per- 
verted by deſigning Men, to anſwer bad Purpoſes : 
But Abuſes are not to be admitted as Objections. 
Tools of Faction, under the Diſguiſe of Public Spirit, 
may miſlead the Conſtituents; and ſo perhaps may 
Heads of Faction, under the ſame Diſguiſe, miſlead 
the Repreſentatives : Yet it can not, with any Colour 
of Reaſon, be thence inferred, that public Spirit 
ought to be diſcouraged in either. The beſt Things, 
Religion itſelf, are often preverted to the worſt Pur- 
poſes. Public Spirit, Liberty of Judgment and Free- 
dom in choice, notwithſtanding their Abuſes, muſt 
be preſerved ; otherwiſe, blind, implicit Faith, and 
her inſeparable Companion, arbitrary Power, will 
naturally and neceſſarily ſucceed. The Truſt re- 
poſed in the Conſtituents is the grand Pillar of the Con- 
ſtitution, the Bulwark againſt arbitrary Power. The 


Conſtituents, like other Men, are liable to Error; to 
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be circumvented by Art, and deceived by Falſhood ; 


nevertheleſs, it is their indiſpenſable Duty to execute 


this moſt important Truſt, with a Fidelity guided and 
animated by public Spirit, according to the beſt of 
their . upon the fulleſt and beſt Information 
that they have Opportunities of acquiring; otherwiſe, 
they are Enemies to Liberty; Betrayers of their Truſt; 
falſe to themſelves, their Families and their Country. 


J would not be underſtood, in general, to re- 
commend Party- diſtinctian. Such Diſtinctions are 
always attended with perſonal Competitions, Animoſi- 
ties, Rioting and Neglect of Buſineſs; often with Scur- 
rility, Licentiouſneſs, Sedition and popular Tumult. 
Nevertheleſs, they are ſometimes adviſeable, nay una- 
voidably neceſſary, in particular Caſes: For inſtance; 
a conſtitutional Queſtion falls under the Conſideration 
of Parliament : A great Majority of the Conſtituents 
happens to be, in Opinion, againſt the miniſterial Side: 
Miniſterial Influence, in all appearance, muſt prevail; 
if not counterballanced by open and public Demon- 
ſtration of the general Senſe of the People: Such 
Demonſtration can not effectually be given, without 
Party-diſtinction. In ſuch a Caſe, the popular Side 
can not but think ſuch Diſtinction, the neceſſary Means 
of preſerving the Conſtitution intire. 


When a Diſtinction of this Kind, is thus founded; 
Circumſtances may happen to concur, which may ren- 
der it neceſſary to be continued, after the original Oc- 
caſion thereof ceaſes, For Inſtance ; a miniſterial 
claim is made, in ſupport of the miniſterial Side of 
the — This Claim is enter'd in the proper 
Journals ; and ſo remains on Record ; expreſsly oppo- 
ling a conſtitutional Privilege of the Commons; and, 
by neceſlary Inference, greatly affecting public Pro- 
perty ; contrary to the general Senſe of the Nation: 
No Declaration of this national Senſe, with reſpect to 

either 
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en! 
either of theſe Matters (the Privilege or the Property) 
is enter'd in the Journals of the Commons; nor any 
ſuch explicite Declaration, made; by way of declara- 
tory Vote, Addreſs or otherwiſe: This miniſterial 
Claim is of ſuch a Nature, as to have its full Effect; 
fo long as the Commons forbear, not only a Declara- 
tion of the national Senſe, but alſa the Exerciſe of 
the Privilege which this Claim oppoſes : An intire 
Seſſion paſſes, or is likely to paſs, without any ſuch 
Exerciſe or Declaration: This Forbearance is, or may 
be conſtrued, .an Acquieſcence : This Acquieſcence 
is daily acquiring Strength, from Length of Time : 
In the mean Time, there happens to be an uncommon 
' Redundancy of public Money; which may poſſibly 
enlarge the Means of extending miniſterial Influence. 
Under ſuch Circumſtances, thoſe who think the 
Claim unconſtitutional, cannot but think the Party- 
diſtinction neceſſary to be continued; as the only vi- 
ſible Means of preſerving or reſtoring the Conſtitution, 
One Conceſſion, upon this Head; may readily be made: 
Men who are conducted by public Spirit, if they have 
Senſe and Temper, never enter into, nor continue in 
ſuch Diſtinctions; but from Neceſſity, and with Re- 
luctance; with Moderation, Charity and univerſal 
Good-will. 


Although I be, in the preſent Situation of political 
Matters, an Approver of Party- diſtinction, and of all 
conſtitutional Meaſures for continuing and ſtrength- 
ening ſuch Diſtinction; all lawful Means of increaſing 
and animating, not inflaming, the popular Side ; 
and every proper Method of conveying the popular 
Senſe, to the Repreſentatives of the People ; whether 
the ſame be done (after the Manner of ancient 
Times) by Conference, or (according to the modern 
Uſage) by Letter; yet I can, with Truth, aſſure the 
Reader, that my Attention to the Subject of this Paper 
did not proceed from Party-Attachment; having ne- 

ver 
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ver had any ſuch, to any Leader, of any Side: Al- 
ways weighing the Meaſure ; not, the Man. This 
Attempt to caſt ſome additional Light upon a national 
Queſtion, hath no other Source but a ſincere Love and 
Juſt Admiration of our envied Conſtitution, and an 
earneſt Deſire that the ſame Conſtitution may be 
tranſmitted intire, to our lateſt Poſterity, 
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